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Why the Supreme Court Ruling on L.G.B.T.Q. Rights Is Such a Big Deal
Only some queer people get married, but almost all of them work.

By Spencer Bokat-Lindell
Mr. Bokat-Lindell is a staff editor.

June 16, 2020

This article is part of the Debatable newsletter. You can sign up here to receive it Tuesdays and Thursdays.

On Sunday, it was perfectly legal in a majority of the United States to fire someone for being gay, bisexual or
transgender. On Monday, it wasn’t.

In what my colleague Adam Liptak called “a long-sought and unexpected victory” for L.G.B.T.Q. equality, the Supreme
Court ruled in a 6-to-3 decision that “An employer who fires an individual merely for being gay or transgender defies
the law.” The decision concerned the cases of a skydiving instructor who was fired in 2010 after telling a client he was
gay, a child aid worker who was fired in 2013 after joining a gay recreational softball league and a funeral home director
who was fired, also in 2013, after coming out as transgender.

Here’s what people are saying about why this is such a big deal — as important, if not more so, than the ruling that
made same-sex marriage the law of the land.

A century of pink slips
To help situate the ruling in the long arc of what is now called the gay rights movement, I got in touch with George
Chauncey, one of the country’s leading scholars of L.G.B.T.Q. history and a contributor to an amicus brief to these
Supreme Court cases. (He was also my professor in college.)

“From a historical perspective, this ruling is a tremendous advance for L.G.B.T.Q. people,” he told me over email. “In
the twentieth century, countless queer people lost their jobs in factories, government agencies, and corporate offices
when their employer learned they were gay.”

“The fear of losing a job or career was one of the most powerful threats forcing people to try to pass as straight at work
and to spin elaborate lies about their lives and relationships outside of work,” he added. “It affected where people
socialized and with whom. It ruptured relationships when people were quietly advised by sympathetic bosses that their
ʻroommate’ had to move out if they didn’t want their careers to be derailed.”
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While most Americans have heard of the Red Scare, the McCarthyist campaign during the early years of the Cold War
to vilify alleged Communists, far fewer learn about the concurrent Lavender Scare, a much larger wave of repression
that gained force in 1953 when President Dwight Eisenhower signed an executive order banning gay men and lesbians
from all jobs in government. All told, between 5,000 and tens of thousands of gay workers are estimated to have lost
their jobs.

That was the 1950s, but Dr. Chauncey stressed that the risk of losing one’s livelihood and aspirations remains a
powerful constraint on L.G.B.T.Q. people around the country, as the experiences of the plaintiffs in this case make clear.
“The stakes in this case were very high,” he said, “and the court’s decision should be regarded one of the most
important legal victories of the L.G.B.T.Q. movement.”

Chase Strangio, a lawyer who worked on the case, said on “PBS News Hour”: “This was an incredible day, coming on
the heels of so many incredible and heartbreaking days of organizing and resistance. And the work has been fought for
decades for what is an incredibly basic proposition, that you shouldn’t be fired from work just because of who you are.”

[Related: “The Supreme Court has given trans people reason to hope again”]

Inside the case

A New York Times article from March 26, 1952. The New York Times
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Unlike Obergefell v. Hodges, the case that legalized same-sex marriage nationwide in 2015, Monday’s Supreme Court
ruling concerned not the Constitution but a statute: the Civil Rights Act of 1964. At issue was whether Title VII of the
act, which prohibits employment discrimination “because of such individual’s … sex,” also prohibits discrimination on
the basis of sexual orientation or gender identity.

Those who answer in the negative argue that if the authors of the Civil Rights Act had intended it to prohibit
discrimination based on sexual orientation or gender identity, they would have said so in explicit terms.
“Discrimination ʻbecause of sex’ was not understood as having anything to do with discrimination because of sexual
orientation or transgender status,” wrote Justice Samuel Alito in his dissent. “Any such notion would have clashed in
spectacular fashion with the societal norms of the day.”

But Dr. Chauncey pointed out that less than a decade after the Civil Rights Act was passed, conservatives themselves
warned that the proposed Equal Rights Amendment’s ban on sex discrimination would require states to legalize same-
sex marriages. And while some have argued that “transgenderism” wasn’t even “a thing” in 1964, it manifestly was,
and had by that point been a subject of front-page news for more than a decade.

In any case, for Justice Neil Gorsuch, who wrote the court’s opinion, whether legislators in 1964 could have anticipated
every eventual consequence of the language they used was beside the point. As a matter of logic, he wrote,
“discrimination based on homosexuality or transgender status necessarily entails discrimination based on sex; the first
cannot happen without the second.”

Still, even some who support the ruling take issue with its reasoning. Andrea Long Chu, a writer, agreed with the
dissenting justices that discrimination based on sexual orientation or gender status is distinct from discrimination
based on sex. By subsuming the former under the latter, in her view, the court is offering gay, bisexual and transgender
people only an ersatz protection.

“The majority is NOT affirming a protection against being fired for being gay,” she wrote on Twitter. “They are ONLY
affirming that gay men and women are protected, like everyone else, from being fired for being men and women. …
You could argue that this is the best case scenario under Title VII,” but even so, she added, “let’s just be clear that there
is ZERO understanding of gay or trans people as being a protected class under Title VII in this decision, and there’s
even less of a concept of ʻgay rights’ or ʻtrans rights.’”

For example, she said, the decision could set a precedent that forces trans people to seek legal protections under their
birth sex rather than their transgender status and could even be consistent with a rule that prohibits trans women
athletes from competing alongside cis women on the basis of birth sex.

The firing next time
Some people are even less jubilant about the court ruling than Ms. Chu. Gabriel Nathan Rosenberg, a professor of
history and gender, sexuality and feminist studies at Duke, commented that the widespread practice in the United
States of at-will employment renders the decision “substantively meaningless,” since most bosses don’t need a reason
to fire someone. Expanding on the point in New York magazine, Sarah Jones argues, “To truly protect L.G.B.T.Q. people
— and women, and people of color — from discrimination at work, lawmakers will have to reconsider the existing
balance of power between worker and boss.”

And as my colleagues have noted, queer people still face discrimination and marginalization on countless fronts beyond
the workplace. The American Medical Association, for example, said last fall that killings of transgender women of
color in the United States amounted to an epidemic. And in many states, it is still legal to refuse service to someone who
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is gay, bisexual or transgender; deny them a home to rent; or decline them health care. Just this month, the Trump
administration took a step to enable insurers and doctors to refuse coverage and care to transgender patients — in the
middle of a pandemic, no less — by rolling back nondiscrimination protections in the Affordable Care Act.

But in the long term, Masha Gessen notes in The New Yorker, the Supreme Court’s ruling is likely to make the
administration’s new regulation, and discrimination against L.G.B.T.Q. people in general, much harder to defend. “For
now,” the Times editorial board writes, “Monday’s decision is a victory to savor.”

Do you have a point of view we missed? Email us at debatable@nytimes.com. Please note your name, age and location in
your response, which may be included in the next newsletter.

MORE PERSPECTIVES ON THE RULING

“A little bit of good news, in a dire month for L.G.B.T.Q. people.” [The New York Times]

“The Supreme Court’s Ruling on LGBTQ+ Employment Is Bigger Than Marriage Equality” [Them]

“The Supreme Court’s new decision could sink Trump’s anti-LGBTQ agenda” [Vox]

“Gay Rights Ruling Pushes Workplace Dynamic Already in Motion” [The New York Times]

“Surprise! Justice on L.G.B.T. Rights From a Trump Judge” [The New York Times]

“The Court Cases That Changed L.G.B.T.Q. Rights” [The New York Times]

WHAT YOUʼRE SAYING

Here’s what readers had to say about the last debate: How Worried Should You Be About the 2020 Election?

Rich: “You left out the biggest possible crisis: Trump might not allow a peaceful transfer of power even if he loses the
election. I believe that we need to start a dialogue about this possibility now because if we ignore it and then it happens,
our democracy may be severely damaged and our country may be turned upside down. We should analyze how the
election results might be disputed, or even negated, and how to resolve such disputes. We also should analyze how a
sitting president might try to mobilize public opinion and public action, possibly including armed supporters (like those
who marched into the Michigan legislature), to keep him in office and how to address such actions.”

Chris: “It would have been useful to refer to other elections that have been close: The Burr/Jefferson and
Hayes/Tilden elections went to Congress. (Were there others?) Those must have been even more challenging to the
system.” (Indeed there was another, in 1824, between Andrew Jackson and John Quincy Adams.)

Lee, 16: “It’s a cycle. There’s a complicated system, and as far as I’m aware students are taught little about it. My
school — mostly white and wealthy — does voter registration drives, but my late-in-the-year birthday means I will
never be eligible to register through one of those drives. I’ll be asking for help from my parents, but — back to the cycle
aspect — if someone’s parents encounter too many problems to vote, they’re unaware of anyone that can help, and their
school isn’t any help either, who’s to say they’ll have the time, willpower, and energy to figure it out themselves? I may
not know anything about this topic, but when I look at my life with voting issues in mind, the first thing I see is that
cycle, and all I feel is fear.”

Marla from Australia: “What part of this whole process is now ʻdemocratic’? The entire presidential electoral system
needs to be brought into the 21st Century — the lack of compulsory voting; holding elections on a weekday; the
Electoral College (how archaic is that?); the lack of nationwide uniformity of the whole process from voter registration
to voting; the gerrymandering. None of it is democratic. It’s time Americans stop pretending it is.”
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